What Happens In Mediation?

A Guide to Understanding the Process

By Employment Law Mediator
Corey Hanrahan




>
o
.
Tl
O
-
O
O
Z
—
T
<
7y

04

IS MEDIATION RIGHT
FOR ME?

05

CAN THE MEDIATOR AWARD
ME MONEY?

o7

WHAT CAN | EXPECT AT MEDIA-
TION?

08

WHAT IF WE DO NOT SETTLE AT
MEDIATION?

06

HOW DO | PREPARE FOR MEDIA-
TION?

Disclaimer: Although | am a lawyer, | am not your lawyer. Reading this book does not create an attorney-client
relationship between us. Nor does anything in this book constitute legal advice by Corey Hanrahan or The
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Why They Call Me
The Marathon Mediator

Before getting to that, let's go back to the start. |
have been an employment rights atforney since
2008. In fact, | have dedicated my entire legall
career to fighting for employee rights. In doing
so, | have gone up against some of the country's
largest employers.

After working as an associate at a larger law
firm, | opened my own law practice (The Hanrah-
an Firm) in 2014. Since then, | have helped recover
more than $10 million for California employees.
In doing so, | was recognized as a Rising Star by
Super Lawyers Magazine from 2016 fo 2018, and
from 202110 2023, he has been recognized as a
Super Lawyer by Super Lawyer's Magazine for
Plaintiff's employment litigation.

Throughout my career, | realized the benefit and
value of mediation. The reality is that most cases
(most lawyers will tell you 95%) settle before trial.
Trial presents serious unknowns (from what evi-
dence the judge will allow, to what the withesses
will say, to what your jury panel looks like). So, in
2021, | completed the "Mediating the Litigated
Case” program through the Straus Institute for
Dispute Resolution at Pepperdine Caruso School
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of Law. And the rest, as they say, is history. From
that point on, | started building my mediation
practice, fo help employees across California
resolve their employment disputes.

So, why do they call me the marathon mediator?
Well, in my spare fime, I'm an avid distance run-
ner. | have several top 100 finishes in local San
Diego half marathons, and have run the Boston
Marathon four times while raising money to
help persons with disabilities (more of that in a
second). In total, as of the writing of this book, |
have completed 7 full marathons and more than
80 half marathons.

And, in 2013, | helped found Team Hoyt San
Diego. We are a local 501(c)(3) nonprofit ded-
icated fo providing assistance to persons with
disabilities to allow them to compete in athletic
events, including running races and triathlons.
So, of those races that | have run, two of the
full marathons were pushing a wheelchair, and
probably 70+ of the half marathons were also
completed pushing a wheelchair.



Is Mediation Right for Me?

A lot of people are unfamiliar with mediation. They have
questions about whether mediation is right for them, or their
case. It's not an unusual question. So if you're wondering the

same thing, you're not alone.

Mediafion can be a highly effective way to resolve
conflicts and disputes, including employment issues.
While mediation may seem infimidating, | can assure
you that it is not. A mediation is simply a settlement
discussion that uses the help of a third party. That
third party is known as, not surprisingly, the mediator.

The goal of mediation is to help parties reach a mu-
tually agreeable resolution to their dispute, fo either
put anend to formal legal proceedings, or avoid those
costly proceedings in the first place.

Mediation can be particularly helpful, and right for
you, if any of the following are frue:

1. You are involved in a dispute. These can be work-
place issues, family conflicts, business disagree-
ments, or personal injury matters.

2. You prefer a collaborative approach. Lawsuits can
often turn the closest of friends info the worst of
enemies. Mediation may be right for you if you wish
to maintain, or even improve, your relationship with
the other party.

3. You want more control. The best reason fo mediate
is if you want to maintain, or regain, control of the
outcome of your dispute. If your case goes before
an arbitrator, a judge, or a jury, you lose confrol of
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the outcome. Your future can be decided by an
arbitrator, a judge, or twelve complete strangers
(jurors). However, in mediatfion, you are in control
of the outcome because you can decide to settle
or noft seftle, based on how much money is being
offered. Orif you are the defendant, you can decide
how much money you are willing to offer to resolve
the dispute.

4. You want a faster and more cost-effective reso-
lution. Mediation is generally far quicker and less
expensive than litigation. This can help put more
money in your pocket, by saving you on costly
litigation.

5. You value your privacy. One of the biggest advan-
tages of mediation is that it is confidenfial. This
means that your dispute, the discussions at medi-
ation, and any agreements reached in mediation
are not made public (unlike a filed lawsuit).

These are just some, but not all, of the benefits of
mediation, to help you determine if mediation is right
for you.



Can The Mediator
Award Me Money?

A mediator cannot award you
money. A lot of people confuse
mediation with arbitration. In an
arbitration, a third-party neutral
called an arbitrator (oftentimes

a retired judge or a lawyer) hears
all of the facts of the dispute, and
decides who wins and whether
or not a party gets money. In a
mediation, though, the mediator
has no power to award money or
make legally binding decisions.

Instead, the mediator guides the
process of negotiations. And a
good mediator will help identify
common interests that help ex-
plore potential solutions.

If the mediator cannot award me money, why do | need one?

That's a really good question, and a question that a lot of my clients used
to ask me. Mediators are frained in the art of negotiation, and how to
help parties overcome impasse. Lawyers are strong advocates for their
clients, but oftfentimes cannot see the other side's perspective, or see the
difficulties in their clients' cases. Negotiafions between lawyers some-
times looks like a game of “chicken,” with each side afraid to "blink first”
A good mediator is trained in how to handle those situations and keep
the lines of communication and flow of information going, to increase
the likelihood of resolution. In short, while lawyers can always negofiate
between themselves, the use of a good mediator can oftentimes increase
the chances of settlement.

So, even if | attend a mediation, | am still in charge of deciding
whether or not | settle?

Absolutely. This is why mediation is usually the best forum for resolving
disputes. It provides the opportunity to resolve your dispute, but does not
require you to do so. Through litigation and trial, there will inevitably be
a winner and a loser. But due to the cost of litigation, even the winner
sometimes feels like they've lost. But in mediation, you get to make the
decisions. If you are the aggrieved party, you can decide if the amount of
money being offered is right for you. If you are being accused of wrong-
doing, you make decisions on how much money you are willing to pay
to resolve the conflict (instead of continuing to replenish your lawyer's
trust account in litigation).
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How Do | Prepare for
Mediation?

Tip: You need to prepare for mediation mentally as much as
anything. Here are some tips that | think will set you up for the

best chance of success at mediation.

If you are represented by a lawyer, your lawyer will likely do the heavy lifting as far as
preparing a mediation brief and gathering documents/exhibits for mediation. However, it
is never a bad idea to ask your lawyer if she/he needs anything from you to help prepare
for mediation.

But let's talk a little about how you, yourself, can prepare for mediation.

There really is no right or wrong way to prepare for mediation. Personally, | think that you
help set the stage for a successful mediation by identifying your interests and goals. This
will help navigate the mediation in the direction you need if fo go.

Another way fo prepare for mediation is to make a promise to yourself that you will be
willing fo listen at mediation. The only way mediation can be successful is if there is ac-
tive listening and open communication. You must be willing to listen to the other party's
perspective without becoming defensive or dismissive.

You can also set yourself up for the best chance of resolution at mediation if you spend
the days leading up to mediation considering alternatives. This doesn't mean considering
alternatives to mediation, but instead thinking about viable solutions or compromises that
you might be willing to accept or make. Flexibility is the key to mediation, and being open
to alternatives can facilitate progress.

Lastly, the best way to prepare for mediation is to promise yourself that you will be open-
minded. You should approach the mediation with an open mind, and be willing fo consider
different perspectives and explore creative solutions to the problems.
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What Can | Expect at
Mediation?

Thisis probably the question that | am most fre-
quently asked by first-fime participants. People
often express anxiety about having to parfici-
pate in a mediation. However, there is no reason
to be afraid of mediation. Think of mediation as
your friend (as cliche as that may sound). It is a
useful ool that can help you resolve the biggest
stressors in your life: litigation and conflict.

If a party expresses too much angst, I'm always
willing to have a pre-mediation call with each
side, including the aftorney and the client. This
helps the client quickly realize that I'm nothing
to fear. | find that often takes away any anxiety
a party may be feeling.

As for the actual mediation, the process itself
can fake many steps, and no two mediations
are exactly the same. A long fime ago, the
parfies used to meet in a joinf meeting at the
beginning of mediation. As a participant, that
meant you had to sit across the table from
the person you had a disagreement with, and
had to listen to their lawyers say terrible things
about you. | do not use the joint session, unless
both parties request once, since it is oftentimes
countferproductive.

So, you can expect your mediation to start with
a simple "hello” from the mediator and a brief
overview of the mediation process. You will be
in a separate room with your attorney, and the
other side will not be present in your room with
you. The mediator will likely ask some questions
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about the dispute, just to make sure she/he has
a clear understanding of the facts.

From there, the party who is asserting the claim
will be asked to make an opening seftlement of-
fer. This usually consists of a monetary amount,
but may also include a non-monetary

component (e.g., reinstatement to ajob, return of
personal property, etc.). Once that opening offer
is made, the mediator will visit with the other
side in their respective room, and will obtain a
counteroffer. Throughout the day, there will be
a contfinual back and forth with "offers!” Along
with that back and forth will be the exchange
of information supporting each side's posifion
and "moves! This exchange of information can
be crucial to working foward resolution.

If things begin to “stall out” during the mediation,
you can expect your mediator fo utilize creative
tools to switch things up and try to avoid reach-
ing an impasse. This is where |, as the mediator,
show my value in negotiations. This is what
separates a mediation from informal negotia-
tions between parties. | know how to pivot when
things get fough, to make sure you keep moving
toward resolution.

At the end of the mediation, there will either
be a point where you reach an agreement to
resolve your dispute, or you don't. And what
happens if you don't settle? Well, that's a topic
for the next page.



What if We Do Not Settle
At Mediation?

So, you spent the entire day in media-
tion and did not get your case settled.
Is that the end of negotiations? Are

you destined for trial?

Of course not.

Just because you were not able to resolve your
case at mediation does not mean you are des-
tined for trial. Even if a formal mediation session
does not lead to an agreement, it oftentimes
leads to seftlement, nonetheless. A key to media-
tionis the exchange of information. Through that
exchange of information, cracks can often form
where the light can getin. The parties start to see
a full picture of the case, including the difficulties
that the case may present at trial for either side.
This can sometimes lead to a settlement shortly
after mediation.

To be honest, some cases are just not ripe for
seftlement. There may be some formal dis-
covery that needs fo be complefed so that the
parties can discover the other side’s posifion.
This doesnt mean that your case won't seftle
eventually, it just means that it is not ready fo
settle at that fime. And you have to know that it
is okay to not settle your case at mediation. Not
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setfing your case at mediation does not mean
that the mediation was a failure. There will be
progress made at mediation that will set you up
for a higher chance of resolution later, which is
progress.

[ like to think that when a matter does not settle
at mediation, it gives each side the ability to
"reflect and reassess!” Remember, an important
part of mediation is active listening and being
open minded. If your case does not settle af
mediation, you should take time to reflect on the

discussions at mediation, and consider any in-
sights from the mediator. This reflection period
may cause you fo reconsider your position, or
come up with creative and alternative resolu-
tions that were not explored at mediation.

Lastly, you are always welcome fo seek out an-
other mediation session, or use the mediator to
make more informal follow-up attempfts. Reso-
lution sometimes takes time, and sometimes it is
not enough to devote only one day to mediafion.
There is no way to rush the process or to “cut to
the chase!” So don't be disappointed if you're
not able to resolve your conflict in one day; but
instead, look at the progress that was made
and decide if devoting some additional time fo
another session would be helpful (and if certain
things need fo be done before investing that
additional fime into another mediation session).



Because Experience
Matters

For more than a decade, Corey Hanrahan
has been immersed in employment law. Li-
censed in California since 2008, he has litigated
workplace disputes across the state, including
sexual harassment, discrimination, Equal Pay
Act violations, wrongful termination, whis-
tleblower retaliation, unpaid wages, and more.

He now focuses his practice on mediation, bring-
ing sharp legal insight and real-world courtroom
experience to every case. As a professionally
trained employment law mediator, Corey is ded-
icated to helping you resolve your dispute with
clarity, efficiency, and confidence.

Find out more at www.hanrahanmediation.com

Contact Corey at corey@hanrahanmediation.com

Click Below to Follow Employment Mediator Corey Hanrahan on Social Media
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